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Evidence and procedure review consultation 
 

Question 1 – Do you consider that the ultimate longer-term aim should be a 
presumption that child and other vulnerable witnesses should have all their 
evidence taken in advance of a criminal trial? 
 

Yes.  According to the Council of Europe, child-friendly justice ‘means creating a 
justice system which guarantees the respect and the effective implementation of all 
children’s rights’1.  The United Nations High Commissioner for Human Rights’ report 
on Access to Justice for Children also recognises that ‘access to justice is a 
fundamental right in itself and an essential prerequisite for the protection and 
promotion of all other human rights’.  
 
The United Nations Convention on the Rights of the Child (UNCRC) outlines key 
rights in relation to child victims, witnesses and child accused.  These include Article 
3 of the Convention, which states that in all actions concerning children, 
administrative bodies and courts of law shall ensure that the best interests of the 
child are a primary consideration.2   
 
Article 12 of the Convention enshrines the child’s right to be heard in any judicial and 
administrative proceedings affecting them; Article 16 states the child’s right to be 
protected from ‘unlawful attacks on his or her honour or reputation’; Article 19  
outlines a child’s right to be protected from abuse; Article 37 states that children 
should be protected from ‘cruel, inhuman and degrading’ treatment; Article 39 states 
that measures should be taken by the Government to promote a child victim’s 
physical and psychological recovery from trauma and Article 40 recognises the right 
of the child accused to be treated in a way that preserves their integrity and dignity, 
with a view to promoting the child’s reintegration into society.3 
 
The Council of Europe observes that a child-friendly system should be ‘accessible, 
age appropriate, speedy, diligent, adapted to and focused on the needs and rights of 
the child, respecting the rights of the child’4 and highlights the importance of children 

                                                           

1http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx?
sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1  
2 http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx  
3 http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx  
4http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx?
sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1 
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being able to participate in and understand proceedings, in an environment which 
respects both their integrity and dignity.5 
 
In Scotland, children’s right to access justice is currently being breached by a system 
which does not adequately take account of their needs; which is adversarial in nature 
and which often leaves children feeling that they have been disbelieved.  Repeated 
court delays ensure that justice for children at present is far from ‘speedy’ and 
children are forced to participate in court processes that many adults find challenging 
and which often serve to traumatise them further6. 
 
 In 2016, the United Nations Committee on the Rights of the Child expressed serious 
concerns about child victims and witnesses across the UK having to appear in court 
to be cross-examined.  The Committee recommended that the UK governments 
‘introduce, as a standard, video recording of the interview with a child victim or 
witness during investigation and allow the video recorded interview as evidence in 
court.’7 
 
Committee members also observed that children’s best interests were ‘still not 
reflected in all legislative and policy matters and judicial decisions affecting 
children’8.  They reported that many children in the UK felt that they were not being 
listened to by adults, including by judges and others working in the youth justice 
system.9  
 
Many countries already have measures in place to ensure that children and young 
people are no longer required to appear in court at trial and where their evidence is 
pre-recorded as soon as possible after an incident has occurred.   These measures 
are designed not only to safeguard children’s human rights, but also to secure the 
very best evidence from the child.  Countries using them have found children and 
young people’s recall to be clearer and their evidence to be more reliable when it is 
collected at an early stage10.   
 
The United Nations Standard Minimum Rules for the Administration of Justice, 
known as the Beijing Rules, emphasise the need for early evidence to be obtained, 
stating that as time passes the child or young person ‘will find it increasingly difficult, 
if not impossible, to relate the procedure and disposition to the offence, both 

                                                           

5http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx?
sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1 
6 http://www.scotcourts.gov.uk/docs/default-source/SCS-Communications/evidence-and-procedure-
report---next-steps---february-2016.pdf?sfvrsn=2   
7 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/GBR/CO/5&
Lang=En 
8 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/GBR/CO/5&
Lang=En  
9 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/GBR/CO/5&
Lang=En  
10 https://www.scotcourts.gov.uk/docs/default-source/aboutscs/reports-and-data/reports-
data/evidence-and-procedure-full-report---publication-version-pdf.pdf?sfvrsn=2  
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intellectually and psychologically’.11  Switching to a new system where evidence is 
recorded at an early stage will help avoid such difficulties occurring. 
 
Moving to a presumption of evidence being taken in advance of a criminal trial would 
also allow those who require it to access therapeutic help sooner, safeguarding 
Article 39 of the UNCRC (child’s right to physical and psychological recovery) and 
Article 24 (child’s right to health/rehabilitation of health)12  
 
It is vital that any new system is applied to all children and young people under the 
age of 1813 without discrimination.  The United Nations High Commissioner on 
Human Rights observes that ‘access to justice for children usually depends on the 
support provided by adults, who themselves may not be aware of children’s rights.’14 
It is important, therefore, that those designing new systems listen to children and 
young people’s experiences, as well as familiarising themselves with the rights 
implications of different options being considered.15 
 

Question 2 – Should Section 271A(14) of the 1995 Act be amended to include 
the use of (a) prior statements as evidence in chief and (b) evidence by a 
commissioner as standard special measures? 
 

Amending the 1995 Act would be one way of ensuring that the use of prior 
statements as evidence in chief and the taking of evidence by a Commissioner were 
considered as standard special measures.  However, our concern would be that the 
other standard special measures (e.g. appearing behind a screen) may still be 
prioritised over the use of prior statements as evidence in chief or evidence being 
taken by a Commissioner.  
 
If a new approach is to be successful, then there needs to be a way of ensuring that 
the new model is not seen as a ‘special measure’, but rather as the ‘new normal’, i.e. 
the expectation is that all children and young people will give their evidence without a 
requirement to appear in court.   
 
We would also be concerned if the new model was offered alongside other standard 
special measures with vastly lower cost implications, as this would be a clear 
disincentive for its use.   
 
If there is firm commitment to reforming the justice system for children and young 
people, then we would argue that this proposal merits separate legislation, and the 
allocation of sufficient funding in order to make this new approach available to all 
children and young people who require it.   
 

                                                           

11 http://www.ohchr.org/Documents/ProfessionalInterest/beijingrules.pdf  
12 http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx  
13 The UN Convention on the Rights of the Child defines a child as being anyone under the age of 18. 
14http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx
?sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1 
15http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx
?sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1 
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Careful consideration also needs to be made of other factors which currently impact 
negatively upon children and young people within the justice system in Scotland.  
The United Nations High Commissioner on Human Rights suggests that in order to 
avoid re-traumatising an already traumatised child, all children should be able to give 
evidence in a child-sensitive environment, be able access to age appropriate 
information and advice and have assistance to help them navigate the legal 
system.16 There is also recognition that support for children and young people needs 
to be accompanied by training for those working with them, to ensure that adults 
have a good understanding of children’s rights and how they apply within the justice 
system.17   
 

Question 3 – If a presumption to use pre-recorded evidence is placed on a 
statutory basis, how best should it be phased in to allow for appropriate 
piloting and expansion of necessary operational arrangements, e.g.  
 

1) Should the initial focus of any presumption be on all child witnesses, or 
on child complainers or on those under a certain age? 

2) Should the initial focus be on all solemn cases, cases in the High Court 
or cases involving only certain types of offences, e.g. sexual offences; 
serious violence offences etc.  

 

What is being proposed is a significant change in working practices and we 
acknowledge that it is likely to require phasing in over time.   
 
We do not believe it helpful, however, to demarcate along the lines of child 
witnesses, child complainers or children under a certain age.  The guiding principle 
behind change should be that all children and young people under the age of 18 
should be able to access justice equally. The United Nations High Commissioner for 
Human Rights acknowledges that to promote the principle of non- discrimination, 
States should ‘take affirmative measures to ensure that all individuals, including 
children, are entitled to equal access to judicial and adjudicatory mechanisms 
without distinction of any kind.’18 
   
If it is recognised that the current system is unsuitable for children and young people 
then, other than for an initial piloting/roll-out stage, one group of children cannot be 
allowed to access the ‘new and improved’ system, to the detriment of others who will 
be forced to use the existing system.   
 
We would suggest that this process of reform also provides an opportunity to 
examine which groups of children and young people currently find it more difficult to 
access justice, e.g. disabled children, care experienced young people or young 

                                                           

16http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx
?sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1 
17http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx
?sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1 
18http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session25/_layouts/15/WopiFrame.aspx
?sourcedoc=/EN/HRBodies/HRC/RegularSessions/Session25/Documents/A-HRC-25-
35_en.doc&action=default&DefaultItemOpen=1 
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children, and for additional measures to be put in place to safeguard their right to 
justice19.  
 
Our preference would be to focus initially on certain types of case.  However, we 
would caution against presumptions being made about the likely trauma certain 
types of offence will cause a child or a young person.  A domestic abuse case, for 
example, is most likely to be dealt with via summary proceedings and therefore may 
not meet the threshold for evidence being taken in advance of a trial if the new 
approach focuses only on solemn cases.  However, providing evidence in such a 
case is likely to cause a child significant fear and alarm.  
 
The system therefore needs to fit around the individual child or young person and 
recognition needs to be made of a child’s Adverse Childhood Experiences (ACEs).  
These may increase their vulnerability in a court setting.  Any new methods of 
working must be trauma-informed.  
 
The United Nations Economic and Social Council, when developing Guidelines on 
Justice in Matters involving Child Victims and Witnesses of Crime in 2005, stated 
that ‘every child should be treated as an individual with his or her individual needs, 
wishes and feelings.  Professionals should not treat any child as a typical child of a 
given age or as a typical victim or witness of a specific crime.’20 
 
We note the recommendation in the Scottish Courts and Tribunal Service report of 
the Pre-recorded Further Evidence Workstream regarding a new model for pre-
recording evidence being rolled out, with an initial focus on cases deemed to be 
‘most serious’.  We also note that the new model allows for other children and young 
people falling outside of this definition to have their evidence treated in the same 
way.  This is, however, dependent on the investigating officer exercising a 
discretionary power to do so.21  
 
We would question whether this approach is likely to lead to many additional cases 
using the new model, given the reliance on an individual Police Officer being able to 
accurately assess the likely distress which will be caused by a child giving evidence 
in court.  As previously stated, if the current system is known to be harmful to 
children, then there should be no discretion: all children should have an equal right to 
give their evidence in advance of a trial.  
 
A comprehensive Children’s Rights and Well-being Impact Assessment (CRWIA)22 
should be carried out to establish which types of case are most likely to affect 
children and young people and to highlight any harm that may inadvertently be 
caused by limiting access to the new approach to certain types of offence.   
 
A clear plan should also be put in place which sets out how the new model will be 
rolled out to all children and young people without delay.  

                                                           

19 https://documents-dds-ny.un.org/doc/UNDOC/GEN/G13/189/80/PDF/G1318980.pdf?OpenElement  
20 https://www.un.org/ruleoflaw/files/V0582605.pdf  
21 http://www.scotcourts.gov.uk/docs/default-source/aboutscs/reports-and-data/reports-data/evidence-
and-procedure-pre-recorded-evidence-report-28-09-17.pdf?sfvrsn=2  
22 https://beta.gov.scot/publications/childrens-rights-wellbeing-impact-assessments-crwia-
guidance/CRWIA%20-%20Guidance%20for%20Scottish%20Government%20Officials.pdf?inline=true  
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We would also recommend that children and young people themselves are 
consulted about these proposals.  In 2007, the UN Committee on the Rights of the 
Child produced General Comment 10 – Access to Justice, which stated that ‘the 
voices of children involved in the juvenile justice system are increasingly becoming a 
powerful force for improvements and reform, and for the fulfilment of their rights.’23   
A fresh perspective from children and young people is therefore likely to be helpful to 
those reforming current systems.  
 

Question 4 – Do you consider any further change is necessary to how a child’s 
witness’s wishes, on whether to give evidence during the trial, are taken into 
account? 
 

It is important that a rights-based approach is taken towards this question. Any wish 
that the child might express to give evidence in court must be balanced against the 
court’s obligation to act in the child’s best interests, as per Article 3 of the UNCRC24.   
 
If it is recognised that the current system for children and young people providing 
evidence is harmful to them and does not provide them with the opportunity to give 
their best evidence, then under the new system the option to give evidence in court 
should not be open to children at all.  
 
As the new system is implemented, it will be important to stress to the child or young 
person, the Judge or Sheriff, solicitors, advocates, jury and court staff that pre-
recorded or evidence on commission has the same value and weight as evidence 
provided in open court.   
 
If all children and young people are expected to provide evidence in advance of a 
trial on an equal basis, then this would also have the benefit of removing any 
suggestion that evidence delivered face to face would somehow be more compelling, 
or more likely to result in a conviction.    
 
Retaining the option of allowing children to give evidence in court would also lead to 
potential difficulties with children’s evidence that may already have been pre-
recorded.  Would this evidence be disregarded, for example, or is there a risk the 
child could be cross-examined upon it in open court?   
 
If there is a true commitment to offering child-friendly justice, then we would argue 
that once a new model is in place, there would be no circumstances under which it 
would be appropriate to offer children and young people the option of providing 
evidence in court. 
 
Question 5 – should the right to choose to give evidence in court be 
maintained for all witnesses or limited to those above a certain age, e.g. 
children aged 12 or above? 
 

No.  As per our answer to Question 4, if it is recognised that it is best for the 
child/young person to provide their evidence in a more supportive and child-friendly 

                                                           

23 http://www2.ohchr.org/english/bodies/crc/docs/CRC.C.GC.10.pdf  
24 http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx  
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environment, and for that evidence to be recorded in advance of a trial, then the 
option of giving evidence in court should no longer remain.  
 

Question 6 – Should a child accused in a criminal case be able to give pre-
recorded evidence in advance of trial? 
 

Yes.  If all children and young people are to have access to justice, then any new 
system should meet the needs not just of child witnesses and child complainers, but 
also child accused.   
 
This is consistent with the welfare-based approach taken by the Children’s Hearings 
system in Scotland, which recognises that offending behaviour is often closely linked 
to unmet welfare needs25. 
  
Given the potential for life-long implications of an offence, then it is vital that child 
accused are also given the opportunity to provide their best evidence and to have 
access to justice.  To do otherwise is to create a two-tier system, whereby the rights 
of children ‘in trouble’ are not respected and the rights of those who are victims or 
complainers are.  General Comment 10 – Access to Justice, produced by the UN 
Committee on the Rights of the Child in 2007 recognises that Article 40 (2) of the 
UNCRC provides ‘an important list of rights and guarantees that are all meant to 
ensure that every child alleged as or accused of having infringed the penal law 
receives fair treatment and trial.’26  
 
There would be significant rights implications if a child accused of an offence was 
denied access to processes designed to allow children and young people to provide 
their best evidence.  Article 6 of the European Convention on Human Rights 
guarantees the right to a fair trial.  If it is accepted that child witnesses and child 
complainers can provide their best evidence by pre-recording it or having it taken by 
Commissioner, then that principle must be applied to all children involved in the court 
system equally, including child accused.  If under any new arrangements child 
accused are required to appear in court and subject to cross examination, whilst 
child witnesses and child complainers are not, then this could be argued to be 
prejudicing a child’s right to a fair trial and lead to a possible Article 6 legal 
challenge.27.  
 
It is also important to note that a child’s involvement in an incident also may not 
become evident straight away, or a child may be implicated by an older sibling or 
adult, and so a consistent approach towards the gathering of evidence would allow 
for a child to be treated equally whether as a witness, complainer or an accused.    
 
Question 7 – Are there any differences to be considered between how a child 
complainer or witness can give pre-recorded evidence and how a child 
accused can do so? 
 

As previously stated, all children have an equal right to access justice.  As such, 
there shouldn’t be any substantial differences between the way in which a child 

                                                           

25 http://www.chscotland.gov.uk/the-childrens-hearings-system/background/  
26 http://www2.ohchr.org/english/bodies/crc/docs/CRC.C.GC.10.pdf  
27 http://www.echr.coe.int/Documents/Convention_ENG.pdf  
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complainer, witness or accused is treated in relation to the capture of their evidence.  
However, for the child accused, consideration will need to be made of their right to 
access legal representation, as laid out by Article 40 of the UN Convention on the 
Rights of the Child and Article 6 of the European Convention on Human Rights.   
 
Question 8 – Do you consider legislation should provide for the taking of 
evidence by commissioner before service of the indictment? 
 
Yes.  There should be sufficient flexibility in the system to allow for this to happen.  If 
the principle behind reform is that a child’s best evidence is taken as soon as 
possible after an incident when the child’s memory is fresh, then this is what should 
happen.  In some cases, it may take some time to identify a suspect, and if a child 
was forced to wait until the indictment is served, then there is a possibility that the 
quality of their evidence could deteriorate in the interim.  
 
Having strong evidence taken soon after an incident may also lead to an early guilty 
plea from an accused (i.e. where a child’s pre-recorded evidence is shown to the 
accused and it appears compelling), leading to a speedier resolution than if the 
incident went to trial. The United Nations Economic and Social Council states that 
the investigation of crimes involving child witnesses and child victims should be 
‘expedited’28 to allow them to be resolved as soon as possible. 
 
Taking evidence by Commissioner before service of the indictment may require a 
child to provide further evidence once an accused is identified (e.g. to allow for the 
initial evidence to be further interrogated).  However, we believe that this process 
can be managed in such a way as to minimise any further trauma to the child/young 
person.  Further, the benefits of recording evidence at an early stage far outweigh 
the disadvantages of a child or young person having to participate in a further 
interview or evidence session.  
 
Question 9 – What other barriers, if any, may exist in relation to taking 
evidence by commissioner before service of the indictment?  And how these 
could be addressed? 
 
See answer to Question 8. 
 
Question 10 – Do you have any comments on any other changes that may be 
required to this process to make evidence by a commissioner a more effective 
and proportionate mechanism for taking evidence in advance of a trial? 
 
It is important that this new approach is not seen in isolation, but rather as part of a 
wider process of cultural change within the Scottish Courts and Tribunal Service.  To 
truly safeguard children and young people’s access to justice, reform needs to go 
beyond the early capture of evidence.  It should recognise that the current system, 
and associated processes, do not work for children and young people and can prove 
harmful to them.   
 

                                                           

28https://www.un.org/ruleoflaw/files/V0582605.pdf  
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As previously stated, a Children’s Rights and Wellbeing Impact Assessment 
(CRWIA) should be carried out to inform wider reforms, including, but not limited to 
staff training, support mechanisms, court environments, communication with children 
and young people, support services and court scheduling.  The CRWIA should 
encompass existing policies and schemes, such as the Victim Notification Scheme 
and the Victims’ Code for Scotland, to ensure that these better meet the needs of 
children and young people.  Consideration should also be made of how this reform 
interacts with other policy developments, such as the creation of the Digital Strategy 
for Justice and Justice in Scotland: Vision and Priorities and Preventing Offending: 
Getting It Right for Children and Young People.  Children and young people should 
be consulted as part of the CRWIA process. 
 

A longer-term aim should be to move towards the Barnahus approach, currently 
operating in Iceland and other Nordic countries, whereby a child’s needs are met in 
a multi-disciplinary and child-friendly environment.  
 

Question 11 – Do you agree that a ground rules hearing should be a 
requirement for all cases where a cross examination of a child witness is to be 
pre-recorded? 
 
Yes.  We agree that a Ground Rules hearing is appropriate when a child’s evidence 
requires further interrogation (e.g. when a suspect is identified after a child’s initial 
evidence has been pre-recorded).   However, such an approach can only be 
successful where it is accompanied by a significant shift away from the current 
cross-examination practices, which the UN Committee on the Rights of the Child has 
acknowledged breaches children’s rights29.   In 2011 Plotnikoff and Woolfson 
examined the experiences of children in England and Wales being cross-examined 
in court, concluding that ‘current cross-examination methods often contravene 
principles for obtaining complete and accurate reports from children and may 
actually exploit their developmental limitations’30 
 
If the principle behind these reforms is that children should give their best evidence, 
and that a court system should be created in Scotland which safeguards the rights 
and best interests of children and young people, then consideration needs to be 
made of how best to ensure children fully understand the court process and any 
choices they may make as part of that.   
 
Consideration should be made of how expertise can be drawn into the Scottish 
Courts and Tribunals Service to help the judiciary work in a way that better meets 
children and young people’s needs.  This might involve the creation of an 
intermediary service, or equivalent, to ensure that individual children’s needs are 
considered in relation to age, stage, communication and levels of understanding.31    
This will ensure that when children are asked for their views, that they are able to 
make an informed response.  

                                                           

29 
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRC/C/GBR/CO/5&
Lang=En 
30http://www.nuffieldfoundation.org/sites/default/files/files/Young%20witnesses%20in%20criminal%20
proceedings_a%20progress%20report%20on%20Measuring%20up_v_FINAL.pdf  
31 http://www.yjlc.uk/wp-content/uploads/2015/11/Intermediary-YJLC-Step-by-Step-Guide-FINAL2.pdf  
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Question 12 – Do you have any comments on the proposed timing for the 
ground rules hearing? 
 
If a Ground Rules hearing is deemed necessary, then this should be organised as 
soon as possible after such a decision is made, to avoid causing distress to the child 
or young person. 
 
Question 13 – Should the same individual (i.e. Judge/Sheriff) who will act as 
the Commissioner also preside at the trial? 
 
Yes, there should be a presumption that the same Judge or Sheriff who has acted as 
Commissioner will also preside at the trial.  It is important for the child to know that 
the person they have spoken to will also be the person weighing up the evidence of 
the accused.  
 
Question 14 – Do you consider that the Commissioner should be able to 
review the arrangements for a vulnerable witness giving evidence? 
 
Yes, it would make sense to have some flexibility built into the system to allow for 
exceptional circumstances where the measures decided in the Ground Rules 
hearing do not appear to be allowing the child to provide their best evidence.   
 
However, safeguards should be put in place to ensure that such a review only takes 
place where it is in the child’s best interests, to avoid a Commissioner routinely over-
ruling what has been decided in the Ground Rules hearing.  Where there is 
continued disagreement, a further Ground Rules hearing should be considered.   
 
Question 15 – Should the Commissioner be the ultimate decision maker on 
which questions are appropriate to be asked during a pre-recorded cross 
examination? 
 
Yes.  It would appear sensible that the Commissioner should have the final say on 
which questions should be asked.  However, this should only happen once there has 
been input from those working with the child, who can make it clear the child’s level 
of understanding and the language the child is likely to understand.  Ideally a 
consensus should be achieved by those attending the Ground Rules hearing on 
appropriate questioning, rather than this being a unilateral decision by a Judge or 
Sheriff.  
 
Question 16 – do you have any other comments relevant to this consultation?  
 
No. 
 
 

Children and Young People’s Commissioner Scotland 
October 2017 


