
 

Consultation on 

Scottish Government Youth Justice Standards 

Response of the Children and Young People’s Commissioner Scotland 

Established by the Commissioner for Children and Young People (Scotland) Act 
2003, the Commissioner is responsible for promoting and safeguarding the human 
rights of all children and young people in Scotland, giving particular attention to the 
United Nations Convention on the Rights of the Child (UNCRC). The Commissioner 

has powers to review law, policy and practice and to take action to promote and 
protect rights.  

The Commissioner is fully independent of the Scottish Government and the Scottish 
Parliament. 

The Scottish Government has, in recent years, made considerable efforts to clarify 

and improve the quality of national standards, to ensure they are human rights 

compliant and accessible to those impacted by them. This process was exemplified 

by the development of the Health and Social Care Standards (“H&SC Standards”) in 

20171 and then in 2018 in the revised Standards for Inspecting and Monitoring 

Prisons in Scotland (“Prisons Standards”).2  

Unfortunately, in contrast to the H&SC Standards, these Youth Justice Standards 

are not explicitly grounded in human rights principles (see H&SC Standards 1.1 to 

1.5). This is a considerable missed opportunity and we would urge the Scottish 

Government to consider redrafting them to more closely match the style of the H&SC 

Standards.  

Rather than the person-centred approach to the H&SC Standards and Prisons 

Standards, for example the use of “I…” and “My…” statements, in the Youth Justice 

Standards the focus is often on organisations and systems, for example “Local multi-

agency partnership arrangements” in Standard 1.1. In many of the standards, 

children are not mentioned. Unfortunately, this serves to move the focus from the 

child at the centre to the needs and requirements of the systems around them.  

Human rights implications 

We welcome the reference to the UN Convention on the Rights of the Child 

(UNCRC) in the introduction to these standards and to children’s right to participate 

in decisions (Article 12 of the UNCRC). This is particularly important given the 

Scottish Government’s intention to incorporate the UNCRC into Scots law by the end 

of the current parliament. However, children are also protected by the full range of 

human rights treaties, including the core United Nations Human Rights Treaties3 and 

Council of Europe treaties such as the European Convention on Human Rights 

(ECHR) and the European Social Charter.  

 
1 https://www.gov.scot/publications/health-social-care-standards-support-life/pages/1/ 
2 https://www.prisonsinspectoratescotland.gov.uk/sites/default/files/publication_files/SCT12176046561.pdf  
3 https://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx 



Of particular relevance are the Council of Europe guidelines on child-friendly justice 

(“CoE Guidelines”)4. These guidelines set out basic rules for European states to 

follow when adapting their justice systems to the specific needs of children. They 

apply to all circumstances in which children are likely, on any ground and in any 

capacity, to be in contact with the criminal, civil or administrative justice system. 

The guidelines are a practical tool based on existing international and European 

standards which governments are encouraged to use as a basis for their law reform 

in the area of child-friendly justice. The guidelines promote the principles of the best 

interests of the child, care and respect, participation, equal treatment and the rule of 

law. They also encourage the development of multidisciplinary approaches and 

training and require states to provide safeguards at all stages of proceedings. 

Article 40 of the UNCRC outlines the rights of children in conflict with the law and the 

UN Committee on the Rights of the Child have elaborated on these rights in General 

Comment 24, published in September 20195. This sets out clear minimum 

expectations around children’s rights when they interact with the justice system and 

applies, in Scotland, not just to courts but also to Children’s Hearings, whether the 

referral is on offence grounds or not, and to voluntary interventions such as Early 

and Effective Intervention (EEI).  

Article 40 provides that every child alleged as, accused of or recognised as having 
infringed criminal law should always be treated in a manner consistent with the 
promotion of the child’s sense of dignity and worth. The Committee stressed that 
‘Evidence shows that the prevalence of crime committed by children tends to 
decrease after the adoption of systems in line with these principles.’  

Article 40 (2) of the UNCRC contains an important list of rights and guarantees 
aimed at ensuring that every child receives fair treatment and trial (see also article 
14 of the International Covenant on Civil and Political Rights6). The Committee noted 
that these are minimum standards and recommended that ‘States parties can and 
should try to establish and observe higher standards.’ 

Specific recommendations are made by the Committee, within GC24, around 
children’s rights to the presumption of innocence (art. 40 (2) (b) (i)); the right to be 
heard (art. 12); and effective participation in the proceedings (art. 40 (2) (b) which 
includes sufficient access to justice, legal aid, advice and representation, to a fair 
trial and procedural justice, as well as to privacy rights and to have the child’s best 
interest as a primary consideration in decision-making processes.  

Article 6 of the ECHR provides children with right to a fair trial and sets out the 

conditions necessary to realise it. The CoE Guidelines on child-friendly justice7 

elaborate on Article 6 in relation to children and we would suggest that the CoE 

 
4 https://www.coe.int/en/web/children/child-friendly-justice 
5 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2f
GC%2f24&Lang=en 
6 https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx 
7 https://www.coe.int/en/web/children/child-friendly-justice 



Guidelines should not only be explicitly referenced but should underpin these 

standards.  

In addition, Article 16 of the UNCRC and Article 8 of the ECHR establish children’s 

right to privacy. This is expanded upon by the General Data Protection Regulations 

(GDPR), brought into UK law by the Data Protection Act 20188, which will impact on 

the information sharing elements of these draft standards, particularly where 

information is shared automatically (i.e via computer systems) or without informed 

consent or other lawful basis. It is essential to ensure that information sharing is 

proportionate and lawful in terms of Article 8 and the GDPR. This has particular 

impact on the standards outlined for EEI, which may or not be able to rely upon the 

law enforcement aspects of the Data Protection Act 2018.  

Conclusion 

We recommend that the Scottish Government review the current draft standards to 

ensure that a person-centred, human rights-based approach is used, similar to that 

used for the Health & Social Care Standards and to ensure that all standards are 

compliant with the ECHR and UNCRC.  

 
8 http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted 


