Fiona Robertson
Chief Executive
SQA

The Optima Building
58 Robertson Street
Glasgow
G2 8DQ
14 April 2020
Dear Ms Robertson,
I am aware that our Digital Media Officer has been in touch with your Key Communications
Manager this week about information produced by the SQA around changes to exams and
whether this is/will be available in a format easily understood by the young people affected.
Kerry McMillan’s quick response was much appreciated, in which she indicated that the SQA is
looking at engagement activities with’ key audiences, including learners’, noting that the SQA’s
‘primary efforts have been focused on ensuring that practitioners are made aware of the next
steps following cancellation of this year’s exams’. She went on to say that you are ‘now
considering how these messages are translated for other key audiences such as parent, carers
and learners’.
The Commissioner understands the considerable pressure the SQA will have been under to
develop a robust response to an unprecedented situation, working under the pressure of a
challenging timeframe whilst taking into account the needs of both practitioners and learners.
However, the Commissioner’s office has been hearing about and from young people who are
suffering high levels of anxiety and distress in regard to the potential impact of these changes.
They have raised a number of issues we would like to bring to your attention.
Communication
Children and young people have expressed disappointment that SQA has not seemed to have
prioritised them in its communications so far, and have said they do not feel well informed about
the proposed way in which their grades (and their futures) will be determined. We believe this
distress could be at least partially alleviated by a recognition that children and young people
should be SQA’s key priority in terms of communication. This would require more direct
communication with young people: providing information in language that is young-person
friendly, and more readily accessible —for example through the use of school communications
channels and social media in addition to the SQA website.
Appeals
We are aware that traditionally the majority of appeals are initiated by teachers. However, given
the unusual situation this year, that grades will be determined by those teachers, it will be
important to ensure there is a distinct route of appeal for young people to use that does not rely
on a teacher being asked to appeal their own determination. Actively communicating this and
making it widely available and accessible to young people would support fair process and
empower young people to take an active part in their education. This will be particularly

important for those young people who may not have an adult in their lives who is able or willing
to act on their behalf.
Involvement in decision making
Young people have also told us that they are keen to be involved in the work of the SQA,
allowing you to benefit from their experiences and point-of-view, and for them to influence the
decisions that are being made. Although timescales have not allowed for this in the formulation
of the SQA’s immediate response to the current crisis, it does represent an opportunity for the
SQA to consider and take forward how the organisation can meaningfully involve young people
in support of their rights to participation (Art 12 UNCRC), and education (Arts 28 and 29
UNCRC).
We are aware that the Scottish Youth Parliament has offered to support the SQA in engaging
with young people and would urge you to use their considerable expertise in both
communications and engagement.
Finally, Kerry also helpfully told us that you are currently working on a dedicated section of your
website to cover key topics and frequently asked questions, offering to send us a link once it is
live to assist us in responding to questions received by our office from young people, their
parents and carers. We would be happy to also share with you questions and concerns raised
with us, if that would be helpful in developing the content of your website.
Yours sincerely,

Nick Hobbs
Head of Advice and Investigations

Scottish Qualifications Authority
Ùghdarras Theisteanas Na H-Alba

23 April 2020
Nick Hobbs
Head of Advice and Investigations
Children & Young People’s Commissioner Scotland
By email: Linda.Macdonald@cypcs.org.uk

Contact: Fiona.Robertson@sqa.org.uk
Dear Nick
Thank you for your letter of 14 April 2020 regarding communications for young people during
these unprecedented times.
Following the cancellation of the 2020 exam diet, I fully appreciate that many young people
will be worried and it is therefore crucial that our messaging for them is accurate, reassuring
and easy to understand. We continue to work through the details for this year across a wide
range of qualifications delivered by schools, colleges and training providers.
Communication
We have received enquiries from teachers, lecturers, parents, carers and learners, and are
working as quickly as possible to ensure appropriate answers are provided in audiencefriendly formats.
We now have dedicated sections on our website to share SQA information during these
difficult times. We will add information as and when it becomes available and will continue to
enhance the pages based on user feedback.
Please visit www.sqa.org.uk/2020qualifications and www.sqa.org.uk/2020faqs
In addition, we will soon launch a specific learner section of the website and will keep you
informed of this progress.
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We are identifying themes coming through in the learner enquiries and currently producing
information in young people-friendly formats, suitable for social media sharing. We will also
provide schools with ready to use text via their own communications channels. We can of
course share these with you and listen to any comments that you have from young people.
Over this and next week we are working with UCAS and Young Scot to provide answers to
questions that young people have and share them via social media channels. In addition, we
provided a simplified information sheet following our estimates announcement on Monday 20
April, to you and other learner organisations, as well as the National Parent Forum Scotland,
Connect and the Scottish Government’s parental engagement network.
We continue to work with key parent, carer and learner organisations to ensure that
information is provided in clear, audience-friendly formats.
Appeals
There will be a free appeal process this year where, following discussion with their learners,
teachers and lecturers will be able to question the grade awarded. We will ensure that details
are shared in accessible language and formats to ensure everyone fully understands this
process.
Involvement in decision making
Before the Covid-19 outbreak we started work on our ‘Learner Strategy’, to enable us to work
more closely with young people in a more meaningful way and bring together the numerous
strands of learner engagement activity that we already undertake.
Following the very positive engagement with young people on our Assessment Futures
Panel, we are in the process of inviting a young person to join our Qualifications Committee.
This committee gives technical, strategic and policy advice regarding our qualifications and
will be really important over the coming months as a mechanism to provide advice to our
Board.
We will continue to work with the Scottish Youth Parliament, Young Scot, Carers Trust
Scotland and UCAS to ensure our learner-friendly messages have maximum impact.
I understand that Kerry McMillan has already received the questions and concerns raised with you
and continues to stay in contact with your office. We look forward to working with you in doing
our best to alleviate any stress and anxiety that Scotland’s young people may be feeling.
Yours sincerely,

Fiona Robertson
Chief Executive

Ms Fiona Robertson
Chief Executive
Scottish Qualifications Authority
Via email: Fiona.robertson@sqa.org.uk

23 July 2020
Dear Fiona,
I am writing following Kerry McMillan and Steve Borley’s meeting with our Young
Advisors Group (YAG) last week, and following the publication of our independent
Children’s Rights Impact Assessment conducted by the Observatory of Children’s
Human Rights Scotland. We have written to Kerry and Steve to thank them for their time
and to reflect in more detail on the meeting, which was a welcome step towards more
consideration of children and young people’s views in SQA’s decision making.
You will be aware that we raised concerns in our letter to you of the 14th April, and in our
evidence to the Scottish Parliament’s Education Committee in June 2020, about the
extent to which SQA and the Scottish Government had involved children and
considered children’s human rights in decisions around the cancellation of the exam
diet. Similar concerns were also expressed to the Committee in the 29th May letter from
the #iwillAmbassadors in which they called for meaningful engagement with young
people and a clear plan to help ensure that existing inequalities are not compounded by
decisions being made by the SQA. We note that they wrote again to SQA last week.
You will have seen that the independent CRIA identifies clearly the need to ensure
children and young people can take a full and active part in decisions that affect them in
line with their UNCRC rights. While we understand the pressures created by the
pandemic, and notwithstanding the progress reported by Kerry and Steve, we fully
support calls for more direct engagement to take place with children and young people.
Indeed our YAG strongly encouraged SQA to widen its engagement to ensure children

and young people from marginalised communities were consulted and involved directly
in SQA’s ongoing decisions about assessment models and procedures.
We also support the call from the #iwillAmbassadors for a CRIA to be conducted by
SQA and the Scottish Government. The purpose of a CRIA is to support good and
lawful decision making by identifying the rights impacts of decisions, in particular where,
as in this case, those impacts might be negative. This is important, as it allows both for
a full assessment of available options and for mitigations to be put in place where
necessary, reasonable and proportionate. Use of impact assessments also supports
public confidence in decision makers by improving transparency and accountability.
You will understand why we are disappointed therefore that SQA has yet to publish any
of the Equality Impact Assessments that have informed its decision making up to this
point, and so far as we are aware has conducted no Children’s Rights Impact
Assessment. Publication of these documents is necessary to fully understand not just
SQA’s decision making on the alternative assessment model but also the decision taken
by the Deputy First Minister to cancel the exam diet, which we understand was based
on advice from SQA.
That decision had an impact on every learner in Scotland who was due to take an
exam, with many children reporting significant levels of anxiety, compounded by the
limited communication they received in the immediate aftermath. The potential for the
decision on an alternative assessment method to negatively impact a significant number
of those children and young people has been well rehearsed. In our own engagement
with children, and through the independent CRIA, we have identified a number of
groups at particular or disproportionate risk; including children who are home schooled,
children living in poverty and children with disabilities and other additional support
needs.
It is unfortunate that SQA has yet to explain or evidence how it has taken these risks
into account in its decision making and what mitigations it intends to put in place to

ensure fairness and equality for these groups and others like them. We note particularly
that SQA is subject to duties in terms of Part 9 of the Children and Young People
(Scotland) Act 2014 in relation to care experienced children and we would expect their
rights and best interests to have been assessed and considered in line with those
duties.
This lack of transparency continues to create anxiety amongst young people. For
example there remains uncertainty around the appeals process, and particularly through
what process learners can appeal a grade if they disagree with the school’s assessment
but SQA awards a grade in line with that assessment. It is within SQA’s power to relieve
much of this concern by making its decisions more transparent and accessible to its
primary stakeholder group.
We are therefore calling on SQA to:


Immediately publish the Equality Impact Assessments that informed its advice to
the Deputy First Minister (DFM) on cancellation of the exam diet, and those that
informed subsequent decision making on the choice of alternative assessment
models. The advice provided to the DFM should also be published in order that
children and young people can understand how their rights and best interests
were identified and taken into account when this unprecedented decision was
made



Explain how it has complied with its statutory corporate parenting duties as set
out in section 58 of the Children and Young People (Scotland) Act 2014 in
relation to the decisions on exams and assessment



Conduct a Children’s Rights Impact Assessment to identify any groups (such as
home educated children, those digitally excluded as a result of living in poverty,
those with disabilities or additional support needs), who have been particularly
disadvantaged as a result of that decision and the decision to put in place the
alternative method of assessment



Taking into account the CRIA, the EQIAs, and SQA’s statutory duties, take
reasonable and proportionate steps to mitigate the negative impacts experienced
by identified groups of children and young people, including if necessary making
specific alternative provision available for assessment, grading and routes of
appeal



Build on the work undertaken by SQA staff including Kerry and Steve by moving
further and more quickly to directly involve children and young people in decision
making, particularly those representing groups identified by the CRIA/EQIA/2014
Act processes as being at particular risk of disadvantage and negative impact.

In light of the ongoing interest in this matter expressed by the Scottish Parliament’s
Education and Skills Committee I will also send a copy of this letter to the Committee
Convenor to inform their consideration.
I look forward to hearing from you.
Your sincerely

Nick Hobbs
Head of Advice and Investigations
Children and Young People’s Commissioner Scotland

Scottish Qualifications Authority
Ùghdarras Theisteanas Na H-Alba

31 July 2020
Nick Hobbs
Head of Advice and Investigations
Children & Young People’s Commissioner Scotland
By email

Contact: Fiona.Robertson@sqa.org.uk
Dear Nick
Thank you for your letter of 23 July 2020 regarding the rights of children and young people in
relation to exams and assessments.
We are fully committed to ensuring that all learners are treated in as fair a way as possible,
at this exceptionally difficult time. We want to ensure that young people across Scotland get
the results they deserve, so they can progress to further learning or work.
I appreciate the concerns you have raised and have therefore set out responses to the five
specific points in your letter below.
Equality Impact Assessment
The decision to cancel the 2020 exam diet was taken by Scottish Government Ministers and
SQA was commissioned to develop an alternative approach to certification.
We have committed to publish an Equality Impact Assessment (EQIA) on our approach to
certification this year, covering all four stages of the alternative assessment model, on
Tuesday 4 August and will do so.
It will not now be possible to publish it before then due to the very tight timescale we are
working to across all our activities.
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Corporate parenting responsibilities
The EQIA we will publish on 4 August focuses on systematically assessing and recording the
potential equality impacts of the alternative certification model on candidates in different
equality groups and how we have assessed any such impacts. Beyond protected
characteristics we have considered circumstances such as socio-economic disadvantage,
those learners with additional support needs and the impact on care experienced young
people as part of this assessment.
Evidence has informed the EQIA to ensure that, as far as possible, any negative impact is
minimised and that opportunities for promoting and advancing equality are maximised. We
have identified actions throughout this process to ensure we meet our statutory corporate
parenting duties.
SQA is a proud Corporate Parent. The approach we take to meeting our commitments is
informed by the voice of care experienced young people, for example through engagement
we have carried out with Who Cares? Scotland, Celcis and the Hub for Success. We also
work closely with MCR Pathways and ensure we help celebrate the many successes of care
experienced young people across Scotland.
Child Rights and Wellbeing Impact Assessment
We have carried out a Child Rights and Wellbeing Impact Assessment, which we will also
publish on Tuesday 4 August along with the EQIA.
This has been informed by engagement with the Scottish Youth Parliament, who have
carried out workshops with young people specifically regarding the EQIA.
Mitigation of negative impacts experienced by identified groups of children and young
people
The EQIA sets out the steps we have taken to mitigate the effect on learners who may be
disadvantaged by the impact of the alternative certification model.
Preserving the integrity of the certification process for all learners is a key focus for SQA and
applying different standards to assessment, grading or appeals would not be in the best
interests of learners.
Our post-certification review process is available in this exceptional year, to provide for
further, evidence-based consideration of grades. In addition, we will consider by exception,
any cases where a centre is found to have made an error in their original candidate
estimates submitted to SQA, regardless of their estimated grade having been moderated.
This includes any errors detected which are the result of bias, including where a centre
believes that a learner has been subject to discrimination by the centre, in relation to its
responsibilities under the Equality Act 2010.
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Involvement of children and young people in decision making
We are always committed to ensuring that we find more opportunities to involve children and
young people in our decision-making.
Following their involvement in a joint SQA and Young Scot engagement with young people
on the future of assessment, two young people became members of our Qualifications
Committee in May. The committee plays an important role in giving technical, strategic and
policy advice to the SQA Board regarding our qualifications, including the alternative
certification model for 2020.
SQA also commissioned the Scottish Youth Parliament (SYP) to conduct focus group
research to support the development of the equality impact assessment. This was carried out
in June 2020 and findings were reported to SQA in July 2020. SYP held a series of focus
groups with members of the Scottish Youth Parliament covering four key thematic areas, in
consultation with the SQA. We also engaged with the Carer’s Trust Scotland at the beginning
of lockdown to ensure that schools and colleges were aware of the challenges facing young
carers.
Our communications during this period have also focussed on the needs of young people
with results support information and services accessible online at
https://www.sqa.org.uk/results. We ensure that young people’s views and inputs are reflected
in the development of content and services that we produce for them, from digital apps to
printed publications and videos. We do this through direct engagement and feedback
throughout the year.
We have also been providing a steady stream of #SQAResults content aimed at young
people to reduce anxiety around appeals and results, for example through Twitter and
Instagram.
We will also continue to work on our Learner Strategy, enabling closer collaboration with
young people and bringing together the various learner engagement activities that we
already undertake.
I hope this is helpful to you. It is important we work together in the best interests of Scotland’s
children and young people.
Yours sincerely,

Fiona Robertson
Chief Executive

Ms Fiona Robertson
Chief Executive
Scottish Qualifications Authority
Via email: Fiona.robertson@sqa.org.uk

7 August 2020
Dear Fiona,
Thank you for your letter of 31 July in which you set out your commitment to ensure that
“all learners are treated in as fair a way as possible” and that young people “get the
results they deserve”. I entirely agree that those should be the measures of success for
the alternative assessment model, for SQA, and for the Scottish Government.
You will recall that I expressed concerns in my previous letters about the risks of not
involving children and young people at all stages of decision making, of the need for
much greater transparency and of the requirement to take a rights-based approach in
line with their best interests, to ensure potential disadvantage is mitigated.
Unfortunately, it appears that these risks have been realised and too many young
people have not received the results they deserve. Children from more deprived areas
reporting being downgraded, not based on an assessment of their own abilities and
potential but on the historic performance of the school they attend. The unfairness of
this approach is obvious.
I recognise the challenging situation in which SQA found itself in March, the difficulty in
arriving at an alternative model of assessment, and the need for there to be some
method of moderation to quality assure teacher estimates against evidence. However, I
remain deeply concerned that the process selected and undertaken has created
unnecessary unfairness and disadvantage for a significant number of young people.

I understand SQA applied a statistical model that sought to bring estimated grades and
ranking back into line with previous exam’ performance and statistical trends in order to
protect the integrity of the system. This appears to be based on a number of
assumptions.


That significant criticism would have been made if grades were higher this year
than in previous years, and if children from more deprived backgrounds had
performed better than expected



That it is possible and desirable to directly compare grades based on teacher
estimates with those based on exam performance in previous years



That system level results – in other words the overall grade distribution and
attainment gap data - were more important than achieving fairness for individuals

I note that teachers were not asked to predict the performance of a child if they had
taken an exam. The guidance provided to schools by SQA sought “…a holistic
professional judgement based on a candidate’s attainment in all aspects of the course
(ie all course components) and should reflect the candidate’s demonstrated and inferred
attainment of the required skills, knowledge and understanding for the predicted grade
and band estimated.” It should not be surprising perhaps that estimates were not in line
with previous exam performance statistics – the method of assessment was different
this year (and may even have been fairer in terms of the opportunity it provided children
from more deprived backgrounds to have their abilities recognised).
It is true that the national picture shows the moderated grade distribution following
historical patterns and trends, with a small narrowing of the attainment gap. Viewing it
through a data table or as a graph may give the impression that the process has been
fair – even progressive. However as a method it appears to have ignored the fact that
each statistical point on the graph is an individual young person whose work, effort and
attainment have been moderated based on factors entirely outwith their control and

which have no bearing on their individual abilities. It succeeds in creating an overall
perception of fairness but fails to deliver actual fairness for individuals.
I am therefore seeking further assurance on the following points. I would be grateful if
you could confirm that:


SQA will ensure that the appeals process is directly accessible to young people
where a school has declined to submit an appeal, or where the young person
disagrees with the grade estimated by the school, with appropriate timescales
and supports being provided



SQA will ensure that the appeals process is able to take account of the widest
possible evidence including course work and assessment portfolios already
submitted to SQA or schools



Appeals will be determined based solely on the evidence presented and without
reference to any further statistical modelling



SQA will seek all necessary resource from the Scottish Government to manage
the anticipated high volume of appeals swiftly, fairly and robustly



SQA will adopt a “no detriment” policy similar to those put in place by universities
and colleges



If this results in significantly higher pass marks compared to previous years, no
further adjustment will be made to grades to seek to bring them into line with
those historic statistics

I will be writing to the Deputy First Minister with the same list of requests and will be
asking him to consider using his powers in terms of section 9 of the Education
(Scotland) Act 1996 to direct SQA in these matters if it proves necessary to do so. I very
much hope that this will not be the case, but I am mindful that SQA’s refusal to discuss
its methodology in advance has resulted in conversations that could and should have
taken place three or four months ago now having to happen at even greater pace, and
against a backdrop of many children and young people experiencing significant anxiety
and distress, not to mention the practical implications of missing out on college or

university placements. We cannot change the past, but I urge you to move swiftly to
ensure that children’s rights are at the heart of the process moving forward, and to act
decisively to restore confidence in SQA and the assessment process.
On that note, while I am pleased that SQA heeded our calls to publish a Children’s
Rights Impact Assessment, I would refer you to the assessment conducted by our
Young Advisors Group on 2nd June 2020 (attached with this letter). In their rapid
assessment they identified and assessed seven UNCRC rights potentially impacted by
the exam’ cancellation, while the SQA document only identifies five and does not
assess the positive or negative impact on those rights of the decisions taken.
In my letter of 23 July, I noted that SQA is subject to duties in terms of Part 9 of the
Children and Young People (Scotland) Act 2014 in relation to care experienced
children. You explained that SQA has “…identified actions throughout this process to
ensure we meet our statutory corporate parenting duties.” I have not yet come across
details of these actions in the CRWIA, the EQIA or any of the other documents I have
reviewed. I would be grateful if you could direct me to the relevant document where this
is set out. Similarly I note that the CRWIA does not conform to the revised Scottish
Government model.
As before, in light of the ongoing interest in this matter expressed by the Scottish
Parliament’s Education and Skills Committee I will also send a copy of this letter to the
Committee Convenor to inform their consideration.
I look forward to hearing from you.
Your sincerely

Nick Hobbs

Head of Advice and Investigations
Children and Young People’s Commissioner Scotland

Mr John Swinney MSP
Deputy First Minister and Cabinet Secretary for Education
Via email: scottish.ministers@gov.scot

7 August 2020
Dear Deputy First Minister
I am writing in relation to the ongoing and deeply concerning situation around the
national examinations assessments and grades. I am calling on you to take immediate
action and, if necessary to use the legal powers available to you to secure fairness for
the young people disadvantaged by the grade moderation that has taken place.
In her letter to me of 31 July, Fiona Robertson set out SQA’s commitment to ensure that
“all learners are treated in as fair a way as possible” and that young people “get the
results they deserve”. I am sure that commitment is shared by the Scottish Government.
Sadly it has not been delivered. I have written to Ms Robertson expressing my concerns
and seeking action from SQA. I enclose it for your information.
You will be aware that our office has expressed concerns dating back to March about
the risks of not involving children and young people in decision making, of the need for
much greater transparency and of the requirement to take a rights-based approach to
ensure potential disadvantage is mitigated. We raised these in a meeting with your
officials on 24 June and have communicated them on a number of occasions to the
SQA. Young people themselves have also been raising these concerns, in particular the
“SQA Where’s Our Say” group.
Unfortunately it appears that these risks have been realised and too many young people
have not received the results they deserve. Children from more deprived areas report
being downgraded, not based on an assessment of their own abilities and potential but
on the historic performance of the school they attend. The unfairness of this approach is

obvious. I know you have been contacted directly by a number of these young people
and I hope you will be responding to them directly to apologise for the way they have
been treated.
As I note in my letter to SQA, I recognise the challenging situation in which the
organisation found itself in March, following your decision to cancel the exam diet.
However, I am deeply concerned at the clear evidence continuing to emerge that the
process selected and undertaken to replace the exam diet has created unnecessary
unfairness and disadvantage for a significant number of young people.
I understand SQA applied a statistical model that sought to bring estimated grades back
into line with previous exam performance and statistical trends in order to protect the
‘integrity’ of the system. As I noted in my letter to SQA this appears to be based on a
number of assumptions.


That significant criticism would have been made if grades were higher this year
than in previous years, and if children from more deprived backgrounds had
performed better than expected



That it is possible and desirable to directly compare grades based on teacher
estimates with those based on exam performance in previous years



That system level results – in other words the overall grade distribution and
attainment gap data - were more important than achieving fairness for individuals

You will be aware that teachers were not asked to predict the performance of a child if
they had taken an exam. The guidance provided to schools by SQA sought “…a holistic
professional judgement based on a candidate’s attainment in all aspects of the course
(ie all course components) and should reflect the candidate’s demonstrated and inferred
attainment of the required skills, knowledge and understanding for the predicted grade
and band estimated.” It should not be surprising perhaps that estimates were not in line
with previous exam performance statistics – the method of assessment was different

this year (and may even have been fairer in terms of the opportunity it provided children
from more deprived backgrounds to have their abilities recognised).
It is true that the national picture shows the moderated grade distribution following
historical patterns and trends, with a small narrowing of the attainment gap. Viewing it
through a data table or as a graph may give the impression that the process has been
fair – even progressive. However as a method it appears to have ignored the fact that
each statistical point on the graph is an individual young person whose work, effort and
attainment have been moderated based on factors entirely outwith their control and
which have no bearing on their individual ability. It succeeds in creating an overall
perception of fairness but fails to deliver fairness for individuals.
Overall responsibility for the exam and assessment process, and for the SQA, falls
within your remit as Cabinet Secretary for Education. I am therefore seeking further
assurance on the following points. I would be grateful for confirmation you will ensure
that:


The appeals process is directly accessible to young people where a school has
declined to submit an appeal, or where the young person disagrees with the
grade estimated by the school, with appropriate timescales and supports being
provided



The appeals process is able to take account of the widest possible evidence
including course work and assessment portfolios already submitted to SQA or
schools



Appeals will be determined based solely on the evidence presented and without
reference to any further statistical modelling or moderation



Scottish Government will provide all necessary resource to SQA to ensure it
manages the anticipated high volume of appeals swiftly, fairly and robustly



SQA will adopt a “no detriment” policy similar to those put in place by universities
and colleges



If this results in significantly higher pass marks compared to previous years, no
further adjustment will be made to grades to seek to bring them into line with
those historic statistics

I note that you have powers in terms of section 9 of the Education (Scotland) Act 1996
to direct SQA in these matters if it proves necessary to do so. I very much hope that this
will not be the case, but it is imperative that the Scottish Government and SQA move
swiftly to ensure that children’s rights are at the heart of the process moving forward,
and act decisively to restore confidence in the Scottish examinations, assessment and
qualification system administered by the SQA. I also hope this will prompt a period of
serious national reflection over the way in which we assess the ability and attainment of
our young people.
In light of the ongoing interest in this matter expressed by the Scottish Parliament’s
Education and Skills Committee I will also send a copy of this letter to the Committee
Convenor to inform their consideration.
I look forward to hearing from you
Your sincerely

Nick Hobbs
Head of Advice and Investigations
Children and Young People’s Commissioner Scotland

Mr John Swinney MSP
Deputy First Minister and Cabinet Secretary for Education
Via email: scottish.ministers@gov.scot

17 August 2020

Dear Deputy First Minister
I am writing in relation to the ongoing situation around SQA certification and grading as
a follow up to my letter of Friday 7th August. I appreciate that things have moved on
considerably since then and very much welcome the decisions taken by the Scottish
Government to direct the SQA to amend awards for children and young people who had
been disadvantaged by the moderation process. However, there are three particular
matters which continue to require attention.
In your statement to the Scottish Parliament on Tuesday 11th August you confirmed that
detail on appeals would be provided “by the end of the week”. I note that the SQA
published limited information on appeals late on the afternoon of Friday 14th August,
having removed the existing appeals guidance from their website following your
statement. This provides that appeals can only be undertaken by a centre and only
covers the following situations:


Where an administrative error was made when the estimate was submitted



Where the centre is of the view that a candidate's estimate was affected by
discrimination or other conduct by the centre that is unacceptable under the
Equality Act 2010



Where the Head of Centre believes that there has been an error within SQA’s
internal processes for confirming results to centres following the 11th August
announcement

These limited grounds of appeal fail, as the whole system has done, to respect
children’s rights to participate in all decision-making and for their views and individual
circumstances to be taken into account through the teaching, assessment, estimation,
examination and certification processes in educational provision. There remains a need
therefore to provide a route for appeal which is directly accessible to young people who
disagree with their teacher’s estimate, or who have been subject to discrimination,
unequal or unfair treatment. I would be grateful if you could confirm when that process
will be put in place.
In your statement you promised to “make provision for enough places in universities and
colleges to ensure that no one is crowded out of a place that they would otherwise have
been awarded.” This commitment was very welcome. You will have heard, as we have,
from many young people who have lost university or college places in the time period
between the announcement of their downgraded results on Tuesday 4th August and the
Scottish Government’s decision to remedy that injustice on Tuesday 11th August. You
will appreciate the considerable anxiety and distress that this has caused for many
young people and the importance of alleviating this as quickly as practicable.
You may be aware that our office, along with the UK’s other Children’s Commissioners,
has written to Universities UK asking them to encourage their members to take as
flexible an approach as possible to offers of places to students. I hope this supports
your own work and look forward to confirmation of the Scottish Government’s proposals
in this area.
Finally, I would like to reiterate the importance of clear public messaging on this issue.
The decision to reverse the downgrading was made in order to remedy a systemic
injustice. Moderation through an algorithm which resulted in significant unfairness was a

potential violation of the fair processing requirements of the General Data Protection
Regulation, the Public Sector Equality Duty, the Fairer Scotland duty, and children’s
rights to respect for private life and to a fair hearing as protected by Articles 8 and 6 of
the European Convention on Human Rights. It left the Government and the SQA
vulnerable to potential legal action.
It had appeared from the First Minister’s apology on Sunday 9th August that the
Government recognised this and understood that young people felt the system was
unfair because it was in fact unfair. This acknowledgement, and the apology that
accompanied it, are important parts of respecting children’s human rights, providing an
effective remedy and ensuring lessons are learned.
I was concerned therefore that in some subsequent communications, including the
statement to Parliament, the issue was defined as “a feeling of unfairness in the minds
of young people”. This was compounded on 12th August, when the BBC quoted you as
saying that the moderation process had been "a perfectly fair model". These kinds of
statements unhelpfully undermine the apology made just a few days prior, as does any
continuing denial of the disproportionate unfairness experienced by those from the most
deprived communities.
The very welcome decision to revert to teacher estimates was a remedial one, not an
act of good will undertaken by the Government to make up for this cohort of young
people having experienced a difficult and unprecedented year. It would be deeply
unfortunate if the choice of language contributed to precisely the situation we all wish to
avoid; where the reversal of the downgrade diminishes the value of those grades in the
eyes of colleges, universities and employers. Instead it is important it is recognised as a
decision taken in the interests of justice to rectify inherent systemic unfairness, and
which has resulted in young people being awarded the grades they deserved.

I encourage you to focus now on those young people who remain disadvantaged and
who require further action from the Scottish Government to remedy that disadvantage.
Our office would be happy to discuss further with you or your officials.
Your sincerely

Nick Hobbs
Head of Advice and Investigations
Children and Young People’s Commissioner Scotland

Leas Phrìomh Mhinistear agus Rùnaire a’ Chaibineit
airson Foghlam agus Sgilean
Deputy First Minister and Cabinet Secretary for
Education and Skills
John Swinney BPA/MSP
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Your Reference: Letter to Deputy First Minister re SQA
28 August 2020
Dear Mr Hobbs
Thank you for your email of 7 August, regarding the moderation system used to award exam results
this year.
Following results day I reflected closely on feedback from learners, parents, teachers and others
across our education system, and quickly concluded that, while the system was designed in difficult
circumstances, and with the best of intentions, it has had an impact on individual learners’ results that
cannot, in all circumstances, be seen to be fair.
Given the genuine distress caused, and the impact of receiving anomalous or inexplicable results on
learners and their families, action had to be taken. You will appreciate that the approach was put in
place for what was thought to be the right reasons; to uphold the integrity of the exam system, so that
results would be properly respected in years to come. I do, however, recognise that it has delivered
an outcome that cannot remain in place and I am determined to put it right so that Scotland’s young
people have the best possible chance of success.
That is why, on 11 August, I announced that all downgraded results will be replaced with the proposed
grades put forward by teachers.
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The Scottish Qualifications Authority (SQA) has now informed schools and colleges of the revised
results. Replacement certificates will then be reissued to all those affected, showing results without
any downward moderation. Any results which were not downgraded by SQA moderation will not be
changed.
I also recognise that, in some individual circumstances, there continues to be a need for the option of
an appeal. The detail on this process can be found on the SQA website
at: https://www.sqa.org.uk/sqa/94840.html.
For those applying to university, revised results will be sent to UCAS by 4 September so that they are
able to secure places. I have spoken to Scotland’s universities and they are awaiting those results.
You may wish to note that I have written directly to many young people and parents to apologise for the
difficulties this system has caused, and I would extend the same apology to all those affected. The last
few months have been some of the most difficult young people in Scotland have had to face, every
aspect of life having been impacted. That makes it all the more important that where we have made a
mistake in our approach to this crisis, we listen and we correct it.
Going forward, I have asked Professor Mark Priestley, of Stirling University, to undertake a review of
the events leading to the awarding of SQA grades on 4 August, so that we can learn from this year’s
approach. The areas being considered include teachers’ estimates, the moderation methodology
used by the SQA and the impact on young people and their families. Professor Priestley will report to
the Scottish Government in September.
With regard to closing the attainment gap, you may be assured that this is a defining mission of this
Government; which is why we are investing £750 million in the Attainment Scotland Fund over the
course of this parliament to support the Scottish Attainment Challenge. Now more than ever there is a
need for a strong focus on equity and excellence and our commitment to that will remain consistent
throughout and beyond this challenging period.
You may also wish to note that many schools and local authorities use substantial proportions of their
Scottish Attainment Challenge funding to deliver targeted approaches that support disadvantaged
learners to engage where they would otherwise not be able to do so. That is why we are continuing
with our commitment to invest £182 million from the Attainment Scotland Fund in 2020/21.
I trust that you will find my reply helpful.
Yours sincerely

JOHN SWINNEY
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Mr John Swinney MSP
Deputy First Minister and Cabinet Secretary for Education
Via email: scottish.ministers@gov.scot

2 September 2020

Dear Deputy First Minister
I am delighted to be writing to you on the day that the United Nations Convention on the
Rights of the Child (Incorporation) (Scotland) Bill is introduced to the Parliament. I
wholeheartedly welcome your commitment to “build children’s rights into the fabric of
decision making in Scotland”.
In my last letter to you of 17th August 2020 I noted the SQA had set out the grounds for
appealing a grade, that appeals could only be undertaken by a centre and only covered
the following situations:


Where an administrative error was made when the estimate was submitted



Where the centre is of the view that a candidate's estimate was affected by
discrimination or other conduct by the centre that is unacceptable under the
Equality Act 2010



Where the Head of Centre believes that there has been an error within SQA’s
internal processes for confirming results to centres following the 11th August
announcement

I understand you have since met with the SQA Where’s Our Say group who made you
aware that a number of young people remain disadvantaged, notwithstanding your very

welcome instruction to SQA to revert to estimated grades, and that these grounds do
not provide them with a route to redress.
I believe our office is aligned with the Government in terms of what we wish to achieve
and we are seeking to be constructive and solutions-focused. We have therefore
worked with the SQA Where’s Our Say group to draft an addition to the appeal grounds
that would capture all the cases of which we are aware, while keeping the numbers
manageable. We believe this would enable the Scottish Government to say with
confidence that yours and the First Minister’s commitment to achieve fairness for young
people has been delivered. We discussed this proposal with your officials yesterday (1st
September) and were advised to write to you with the details. I have therefore set it out
below.
We suggest that two additional grounds for appeal be added as follows:
1. Evidence is available that did not form part of the centre’s assessment (for example
returned unmarked coursework, or failure to take account of exceptional personal
circumstances eg bereavement)
2. There is evidence that the centre’s estimated grade was a downgrade from previous
attainment and/or the teacher’s estimate to UCAS in support of the young person’s
personal statement
These are limited grounds, which would require the provision of supporting evidence
and would therefore not open up the prospect of large numbers of appeals. Rather they
would close a loophole and secure fairness in the system. We suggest that these
grounds would only be directly accessible to young people where the centre declined to
submit an appeal.
In addition, we are also aware of situations where universities are holding places for
students pending an appeal or further action from SQA. Given the tight timescales for
acceptance of these places it would be enormously helpful if you were to publicly

encourage universities to consider awarding these places on the basis of the UCAS
predicted grades. I understand that you cannot direct them to do so, but recognising it
as rights-based good practice would be of assistance to a number of young people who
face missing out on places in the next few days.

I look forward to hearing from you.

Your sincerely

Nick Hobbs
Head of Advice and Investigations
Children and Young People’s Commissioner Scotland

